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UNIVERSITY OF FLORIDA LAW REVIEW
In the instant case the city specifically agreed that the plaintiff
should have exclusive use of the sewer, and the Court used this agree5
ment to distinguish the case from those cited by the defendant.
The decision is in accord with existing law and recognizes the justifiable attempts made to solve the urgent sewer problem by many
fast growing cities. The rights of the individual are given priority
over the interests of the municipality in an adequate sewer system,
however, and this could result in an intolerable accumulation of sewer
6
lines and a continual excavation of city streets.
A city's authority over its sewer system, uphampered by restrictive
agreements with citizens, is essential to orderly municipal government.
Compromise between rights of the individual and those of the public
is required. This can best be effected by legislation allowing abutting
property owners to connect their sewers with other privately con7
structed sewers upon payment of a proper proportion of the cost.
MARION M.

CROMWELL

PROCEDURE: PROHIBITION NO LONGER AVAILABLE FOR
REVIEW OF JURISDICTION OVER THE PERSON
State ex rel. Eli Lilly and Co. v. Shields, 83 So.2d 271 (Fla. 1955)
The defendant in a law action sought a writ of prohibition to
restrain the trial court from proceeding further. He contended that
the court had not acquired jurisdiction over his person and that if
he appeared generally to defend on the merits the jurisdictional objection would be waived. HELD, when the trial court has jurisdiction
over the subject matter of the suit, prohibition will not lie to review
an order overruling a challenge to its jurisdiction over the defendant;
the correctness of the trial court's ruling may be reviewed on appeal
from final judgment. Petition denied.
The question presented by the instant case has given rise to much
confusion and conflict in the past. Historically, the extraordinary writ
of prohibition is that process by which a superior court prevents an in5Cases cited note 3 supra.
eGlenn v. Woodworth, 197 S.C. 56, 64, 14 S.E.2d 555, 559 (1941) (dictum).
7See Peay v. Kinsworthy, 126 Ark. 323, 190 S.W. 565 (1916); Lee v. Scriver, 143
Minn. 17, 172 N.W. 802 (1919).
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CASE COMMENTS
ferior one from exceeding its jurisdiction or usurping a jurisdiction
with which it has not been vested by law.1 In Florida the writ of pro3
2
hibition is available in the Supreme Court and in the circuit courts.
Like other extraordinary remedies, it will be issued only in the sound
discretion of the court 4 when ordinary remedies are inadequate. 5
Professor Crandall stated the Florida rule to be that when the court
has jurisdiction over the subject matter its decision on the sufficiency
of the process and service by which it acquired jurisdiction over the
person can be reviewed only by writ of error.6 This language and the
precedents on which it was based were approved in subsequent cases.7
Other cases, however, held it proper to restrain a court by prohibition
on the reasoning that remedy by appeal from final judgment is inadequate, since a party waives the jurisdictional objection when he
makes a general appearance and proceeds on the merits. 8
These conflicting views have been resolved by rule 1.11 (b) of the
Florida Rules of Civil Procedure, as interpreted by the instant case.
This rule provides that the defenses of lack of jurisdiction over the
person, insufficiency of process, and insufficiency of service of process,
or any combination of these, may be made by motion or answer; no
distinction is made between general and special appearances. The
instant decision recognizes the rule's implication that an adverse
ruling on such defenses may be reviewed on appeal from the final
judgment and is not waived by proceeding on the merits. This view
is supported by federal decisions interpreting rule 12 (b) of the
Federal Rules of Civil Procedure, upon which the Florida rule is
based.
Since review by appeal from final judgment is available under
iCrill v. State Road Dep't, 96 Fla. 110, 117 So. 795 (1928); SPELLING, INJUNcTIONS
OTHER EXTRAORDINARY REMEDIES §1725 (2d ed. 1901).
2FLA. CoNsT. art. V, §5.
3FLA. CoNsr. art. V, §11.
4See, e.g., Burkhart v. Circuit Ct., 146 Fla. 457, 1 So.2d 872 (1941); State ex tel.
Washburn v. Hutchins, 101 Fla. 773, 135 So. 298 (1931).
5See, e.g., State ex tel. Floral City Phosphate Co. v. Hocker, 33 Fla. 283, 14 So.
586 (1894); Sherlock v. Jacksonville, 17 Fla. 93 (1878).
OFLORIDA CO.MMON LAv PaRAncE 662, 663 (1928).
7E.g., State ex tel. Atlanta Paper Co. v. Herin, 80 So.2d 331 (Fla. 1955); Curtis
v. Albritton, 101 Fla. 853, 132 So. 677 (1931).
sState ex tel. Neel v. Love, 110 Fla. 91, 148 So. 208 (1933); Speight v. Home,
101 Fla. 101, 133 So. 574 (1931).
9
See, e.g., Vilter Mfg. Co. v. Rolaff, 110 F.2d 491 (8th Cir. 1940); Coppersmith v.
Stein, 14 F.R.D. 354 (1953).
AND
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